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Relevant to:  

All clinical staff who are involved in providing treatment to patients where consent is required 

Purpose of SOP: 

To provide clinical staff with guidance and identify the processes to be followed including the 
documentation that must be used. 

Procedure to Follow:  

WHAT IS CONSENT AND WHEN TO USE IT 

Why consent is crucial? 

1.1 Patients have a fundamental legal and ethical right to determine what happens to their 
own bodies and healthcare information. Valid consent to treatment is therefore 
absolutely central in all forms of healthcare, from providing personal care to 
undertaking major surgery. Seeking consent is also a matter of common courtesy 
between health professionals and patients. 

What consent is – and isn’t 

1.2 “Consent” is a patient’s agreement for a health professional to provide care. Patients 
may indicate consent non-verbally (for example by presenting their arm for their pulse 
to be taken), orally, or in writing.  For the consent to be valid, the patient must: 

1.2.1 have capacity to take the particular decision; 

1.2.2 have received appropriate information to take it; and 

1.2.3 not be acting under duress. 

1.3 The context of consent can take many different forms, ranging from the active request 
by a patient of a particular treatment (which may or may not be appropriate or 
available) to the passive acceptance of a health professional’s advice. In some cases, 
the health professional will suggest a particular form of treatment or investigation and 
after discussion the patient may agree to accept it. In others, there may be a number of 
ways of treating a condition, and the health professional will help the patient to decide 
between them. Some patients, especially those with chronic conditions, become very 
well informed about their illness and may actively request particular treatments. In 
many cases, ‘seeking consent’ is better described as ‘joint decision-making’: the 
patient and health professional need to come to an agreement on the best way 
forward, based on the patient’s values and preferences and the health professional’s 
clinical knowledge. 

1.4 Where an adult patient lacks the mental capacity (either temporarily or permanently) to 
give or withhold consent for themselves, currently no one else can give consent on 
their behalf unless the patient has a Welfare Attorney. However, treatment may be 
given if it is in their best interests, as long as it has not been refused in advance in a 
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valid and applicable Advance Decision (Directive). For further details on Advance 
Decisions see the Department of Health’s Reference guide to consent for examination 
or treatment (chapter 1, paragraph 19) available on the Trust Intranet site.  If there are 
concerns about the validity of an Advance Decision, advice must be sought from the 
Head of Legal Services, Corporate Compliance & Resilience on ext 3881. 

1.5 Adults shall be deemed to have capacity to consent if all the following 4 criteria are 
present: 

1.5.1 Understand the nature and purpose of the proposed procedure 

1.5.2 Understand and retain information relevant to the decision 

1.5.3 Weigh the necessary information to arrive at a choice 

1.5.4 Communicate that decision (whether by talking, using sign language or by any 
other means). 

1.6 The inception of the Mental Capacity Act (2005), in October 2007 introduces the 
concept of a Welfare Attorney.  The Act allows a person to appoint an attorney to act 
on their behalf if they should lose capacity in the future.  This is like the previous 
Enduring Power of Attorney (EPA), but the Act also allows people to let a proxy make 
health and welfare decisions but it does not authorise the proxy to give or refuse 
consent to carry out life sustaining treatment unless the Attorney contains an express 
provision to that effect.  The proxy can be a relative or trusted friend.  A welfare 
Attorney is a formal document which must be written, witnessed and lodged with the 
Public Guardian.  The proxy must always act in the best interests of the patient.   

1.7 Advance decisions to refuse treatment – Statutory rules with clear safeguards confirm 
that people may make a decision in advance to refuse treatment if they should lose 
capacity in the future. It is made clear in the Act that an Advance Decision will have no 
application to any treatment which a doctor considers necessary to sustain life unless 
strict formalities have been complied with. These formalities are that the decision must 
be in writing, signed and witnessed. In addition, there must be an express statement 
that the decision stands “even if life is at risk”. 

1.8 An Advance Decision is not applicable to the treatment in question if: 

1.8.1 that treatment is not specified in the Advanced Decision 

1.8.2 any circumstances specified in the Advanced Decision are absent, or 

1.8.3 there are reasonable grounds for believing that circumstances exist which the 
patient did not anticipate at the time of the decision and which would have 
affected the decision were they anticipated. 
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1.9 Since 1 April 2007 there is a mandatory obligation to involve an Independent Mental 
Capacity Advocate (IMCA) for a patient who does not have capacity and has no-one to 
represent his/her interests.  It is mandatory for the treating clinician to involve the IMCA 
and consult with them about any serious medical treatment or any inpatient stay of 
more than 28 days.  The treating clinician does not have to heed the comments, as at 
present, s/he retains the responsibility for deciding what is in the patient’s best 
interests.  The Kent and Medway Independent Mental Capacity Advocacy (IMCA) 
Service contact details are as follows: 
 
POhWER 
PO Box 14043 
Birmingham B6 9BL 

 

Tel. no. 0330 456 2370 
Fax no. 0330 456 2365 
e-mail: POhWER@POhWER.net 

1.10 Under the Deprivation of Liberty Safeguards (DOLS), there are a number of 
circumstances when IMCAs must act: 

1.10.1 when the hospital or care home has requested an assessment about depriving 
a person of their liberty, if there is no one else to represent that person, the 
IMCA then serves to represent the person during the assessment process; 

1.10.2 when a hospital or care home has deprived a person of their liberty and that 
person (or their representative) requests the support of an IMCA in order to 
ensure that they understand their rights; 

1.10.3 when a hospital or care home has deprived a person of their liberty and there 
is (temporarily) nobody available to act as that person’s representative. 
 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPoli
cyAndGuidance/DH_095891 

1.11 You can access further information on DH and local guidance on DOLS and the IMCA 
service, from www.kent.gov.uk/mentalcapacityact 

Guidance on Consent 

1.12 The Department of Health has issued a number of guidance documents on consent, 
and these should be consulted for advice on the current law and good practice 
requirements in seeking consent. Health professionals must also be aware of any 
guidance on consent issued by their own regulatory bodies. The Head of Legal 
Services, Corporate Compliance & Resilience can be contacted on extension 3881 for 
legal advice on consent. 

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_095891
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_095891
http://www.kent.gov.uk/mentalcapacityact
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1.12.1 Reference guide to consent for examination or treatment provides a 
comprehensive summary of the current law on consent, and includes 
requirements of regulatory bodies such as the General Medical Council where 
these are more stringent. Copies may also be accessed on the internet at 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPoli
cyAndGuidance/DH_103643 

1.12.2 The 12 key points on consent: the law in England is found on the page below.  

KEY POINTS ON CONSENT:  THE LAW IN ENGLAND    

When do health professionals need consent from patients? 

1.13 Before you examine, treat or care for competent adult patients you must obtain their 
consent. 

1.14 Adults are always assumed to be competent unless demonstrated otherwise. If you 
have doubts about their competence, the question to ask is: “can this patient 
understand and weigh up the information needed to make this decision?” Unexpected 
decisions do not prove the patient is incompetent, but may indicate a need for further 
information or explanation. 

1.15 Patients may be competent to make some health care decisions, even if they are not 
competent to make others. 

1.16 Giving and obtaining consent is usually a process, not a one-off event. Patients can 
change their minds and withdraw consent at any time. If there is any doubt, you should 
always check that the patient still consents to your caring for or treating them. 

Can children give consent for themselves? 

1.17 Before examining, treating or caring for a child, you must also seek consent. Young 
people aged 16 and 17 are presumed to have the competence to give consent for 
themselves. Younger children who understand fully what is involved in the proposed 
procedure can also give consent (although their parents will ideally be involved). In 
other cases, some-one with parental responsibility must give consent on the child’s 
behalf, unless they cannot be reached in an emergency. If a competent child consents 
to treatment, a parent cannot over-ride that consent. Legally, a parent can consent if a 
competent child refuses, but it is likely that taking such a serious step will be rare (see 
Consent - Consent Flow Chart for Children Under 16 Years of Age - OTCGR162). 

Who is the right person to seek consent? 

1.18 It is always best for the person actually treating the patient to seek the patient’s 
consent. However, you may seek consent on behalf of colleagues if you are capable of 
performing the procedure in question, or if you have been specially trained to seek 
consent for that procedure. 

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_103643
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_103643
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What information should be provided? 

1.19 Patients need sufficient information before they can decide whether to give their 
consent: for example information about the benefits and risks of the proposed 
treatment, and alternative treatments. If the patient is not offered as much information 
as they reasonably need to make their decision, and in a form they can understand, 
their consent may not be valid. 

1.20 Consent must be given voluntarily: not under any form of duress or undue 
influence from health professionals, family or friends.  

Does it matter how the patient gives consent? 

1.21 No: consent can be written, oral or non-verbal. A signature on a consent form does not 
itself prove the consent is valid – the point of the form is to record the patient’s 
decision, and also increasingly the discussions that have taken place.  

Refusal of treatment 

1.22 Competent adult patients are entitled to refuse treatment, even when it would clearly 
benefit their health. The only exception to this rule is where the treatment is for a 
mental disorder and the patient is detained under the Mental Health Act 1983. A 
competent pregnant woman may refuse any treatment, even if this would be 
detrimental to the fetus. 

Adults who are not competent to give consent 

1.23 No-one can give consent on behalf of an incompetent adult. However, you may still 
treat such a patient if the treatment would be in their best interests. ‘Best interests’ go 
wider than best medical interests, to include factors such as the wishes and beliefs of 
the patient when competent, their current wishes, their general well-being and their 
spiritual and religious welfare. People close to the patient may be able to give you 
information on some of these factors. Where the patient has never been competent, 
relatives, carers and friends may be best placed to advise on the patient’s needs and 
preferences.  This point is subject to review following the inception of the Mental 
Capacity Act 2005.  See paragraphs 1.2.6 and 1.6. 

1.24 If an incompetent patient has clearly indicated in the past, while competent, that they 
would refuse treatment in certain circumstances (an ‘advance refusal’), and those 
circumstances arise, you must abide by that refusal.  

This summary cannot cover all situations. For more detail, consult the Reference guide to 
consent for examination or treatment at 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidanc
e/DH_103643 

1.24.1 Specific guidance, incorporating both the law and good practice advice, is 
available for health professionals working with children, with people with 

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_103643
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_103643
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learning disabilities and with older people. Copies of these booklets are 
available on the Internet at 
http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/publichealth/sci
entificdevelopmentgeneticsandbioethics/consent/consentgeneralinformation/D
H_4015950 

When should consent be sought? 

1.25 When a patient formally gives their consent to a particular intervention, this is only the 
endpoint of the consent process. It is helpful to see the whole process of information 
provision, discussion and decision-making as part of ‘seeking consent’. This process 
may take place at one time, or over a series of meetings and discussions, depending 
on the seriousness of what is proposed and the urgency of the patient’s condition. 

1.26 Single stage process 

1.26.1 In many cases, it will be appropriate for a health professional to initiate a 
procedure immediately after discussing it with the patient. For example, during 
an ongoing episode of care a physiotherapist may suggest a particular 
manipulative technique and explain how it might help the patient’s condition 
and whether there are any significant risks. If the patient is willing for the 
technique to be used, they will then give their consent and the procedure can 
go ahead immediately. In many such cases, consent will be given orally. 

1.26.2 If a proposed procedure carries significant risks, it will be appropriate to seek 
written consent, and health professionals must take into consideration whether 
the patient has had sufficient chance to absorb the information necessary for 
them to make their decision. As long as it is clear that the patient understands 
and consents, the health professional may then proceed. 

1.27 Two or more stage process 

1.27.1 In most cases where written consent is being sought, treatment options will 
generally be discussed well in advance of the actual procedure being carried 
out. This may be on just one occasion (either within primary care or in a 
hospital out-patient clinic), or it might be over a whole series of consultations 
with a number of different health professionals. The consent process will 
therefore have at least two stages: the first being the provision of information, 
discussion of risks and benefits and initial (oral) decision, and the second 
being confirmation that the patient still wants to go ahead. The consent form 
should be used as a means of documenting the information stage(s), as well 
as the confirmation stage.  In situations where assessment and treatment are 
undertaken within the same appointment, for example for endoscopy or other 
“one stop clinics”, provision will be required to ensure the patient is offered 
reasonable time during which to consider the treatment options available 
before consent can be assured. 

http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/publichealth/scientificdevelopmentgeneticsandbioethics/consent/consentgeneralinformation/DH_4015950
http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/publichealth/scientificdevelopmentgeneticsandbioethics/consent/consentgeneralinformation/DH_4015950
http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/publichealth/scientificdevelopmentgeneticsandbioethics/consent/consentgeneralinformation/DH_4015950
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1.27.2 Patients receiving elective treatment or investigations for which written consent 
is appropriate should be familiar with the contents of their consent form before 
they arrive for the actual procedure, and should have received a copy of the 
page documenting the decision-making process. They may be invited to sign 
the form, confirming that they wish treatment to go ahead, at any appropriate 
point before the procedure: in outpatients, at a pre-admission clinic, or when 
they arrive for treatment. If a form is signed before patients arrive for 
treatment, however, a member of the healthcare team must check with the 
patient at this point whether they have any further concerns and whether their 
condition has changed. This is particularly important where there has been a 
significant lapse of time between the form being signed and the procedure. 
When confirming the patient’s consent and understanding, it is advisable to 
use a form of words which requires more than a yes/no answer from the 
patient: for example beginning with “tell me what you’re expecting to happen”, 
rather than “is everything all right?” 

1.27.3 While administrative arrangements will vary, it should always be remembered 
that for consent to be valid, the patient must feel that it would have been 
possible for them to refuse, or change their mind. It will rarely be appropriate to 
ask a patient to sign a consent form after they have begun to be prepared for 
treatment (for example, by changing into a hospital gown), unless this is 
unavoidable because of the urgency of the patient’s condition.  Consent must 
never be obtained from a patient who has been pre-medicated. 

1.28 Seeking consent for anaesthesia 

1.28.1 Where an anaesthetist is involved in a patient’s care, it is their responsibility 
(not that of a surgeon) to seek consent for anaesthesia, having discussed the 
benefits and risks. However, in elective treatment it is not acceptable for the 
patient to receive no information about anaesthesia until their pre-operative 
visit from the anaesthetist; at such a late stage the patient will not be in a 
position genuinely to make a decision about whether or not to undergo 
anaesthesia. Patients should therefore either receive a general leaflet about 
anaesthesia in outpatients, or have the opportunity to discuss anaesthesia in a 
pre-assessment clinic. The anaesthetist should ensure that the discussion with 
the patient and their consent is documented in the anaesthetic record, in the 
patient’s notes or on the consent form. Where the clinician providing the care 
is personally responsible for anaesthesia (e.g. where local anaesthesia or 
sedation is being used), then he or she will also be responsible for ensuring 
that the patient has given consent to that form of anaesthesia.  

1.28.2 In addition, where general anaesthesia or sedation is being provided as part of 
dental treatment, the General Dental Council currently holds dentists 
responsible for ensuring that the patient has all the necessary information. In 
such cases, the anaesthetist and dentist will therefore share that responsibility. 
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1.29 Emergencies 

1.29.1 Clearly in emergencies, the two stages (discussion of risks and benefits and 
confirmation that the patient wishes to go ahead) will follow straight on from 
each other, and it may often be appropriate to use the patient’s notes to 
document any discussion and the patient’s consent, rather than using a form. 
The urgency of the patient’s situation may limit the quantity of information that 
they can be given, but should not affect its quality. 

1.30 Treatment of young children 

1.30.1 When babies or young children are being cared for in hospital, it will not 
usually seem practicable to seek their parent/guardians’ consent on every 
occasion for every routine intervention such as blood or urine tests or X-rays. 
However, you should remember that, in law, such consent is required. Where 
a child is admitted, you should therefore discuss with their parent(s) what 
routine procedures will be necessary, and ensure that you have their consent 
for these interventions in advance. If parents specify that they wish to be 
asked before particular procedures are initiated, you must do so, unless the 
delay involved in contacting them would put the child’s health at risk. 

1.30.2 Generally only people with ‘parental responsibility’ are entitled to give consent 
on behalf of their children. You must be aware that not all parents have 
parental responsibility for their children (for example, unmarried fathers do not 
automatically have such responsibility although they can acquire it). If you are 
in any doubt about whether the person with the child has parental 
responsibility for that child, you must check.   

1.30.3 Currently the following is true of parental responsibility 

 Mothers automatically have parental responsibility, but in rare 
circumstances, this may be removed by the Court and parental 
responsibility transferred to Social Services 

 Fathers have parental responsibility if they were married to the mother 
at the time of the child’s birth or have subsequently applied to the 
Court to acquire this under Section 4 of the Children Act 1989 by 
obtaining a Parental Responsibility Order, by formal agreement; this 
must be filed at The Principal Registry in London, re-registering the 
birth under Section 10a of the Births, Deaths and Marriages Act 1953. 

1.30.4 Under section 8 of the Family Law Reform Act (1969) the legal age of consent 
for surgical, medical or dental treatment is 16 or over.  In such cases there is 
no legal requirement to obtain consent from the parent or guardian.  With 
major or hazardous, elective surgery on a person of 16 or 17, it is wise to 
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discuss the decision with the parents, unless the patient refuses permission for 
this.   

1.30.5 The question of the rights of children less than 16 years of age to consent to 
treatment on their own behalf was reviewed in the courts in 1985.  Children 
under 16 can truly consent to treatment only if they understand its nature, 
purpose and hazards (Gillick competence).  That ability will vary with age, the 
child and the nature of the treatment.  To be able to consent, the child should 
understand not only the nature of the proposed treatment, but fully understand 
and appreciate the consequences of the treatment, and equally of the failure to 
treat (refer to Consent - Consent Flow Chart for Children Under 16 Years of 
Age - OTCGR162). 

1.30.6 It should be noted that although children of 16 and 17 years, or those below 
this age who have been found to have capacity, can consent to medical 
treatment they have no corresponding legal right to refuse treatment. In 
circumstances where a competent child is refusing treatment which is being 
offered advice should be sought from the Head of Legal Services, Corporate 
Compliance & Resilience on extension 3881. 

1.30.7 For children who are under the age of 16 and are not ‘Gillick’ competent and 
who present without a guardian possessing parental responsibility for them (for 
example grandparents, foster carers, social workers, teachers, other adult 
relatives) consent for routine and minor procedures can be given by the third 
party if parental responsibility has been temporarily ‘devolved’ to them 
(teachers on school trips, grandparents undertaking child minding duties etc.) 
Reasonable steps (questioning etc) should be taken to ensure that this is the 
case.  

1.30.8 In cases where it is not possible to establish that parental responsibility has 
been temporarily devolved the procedure you may do what is reasonable in all 
the circumstances of the case to safeguard or promote the child’s welfare. 

1.31 Post mortem 

1.31.1 Consent for a post mortem is regulated by the Human Tissue Authority 
(HTA) and the Human Tissue Act of 2004. 

1.31.2 The Head of Risk & Regulation Quality Assurance is the HTA Designated 
Individual for the Trust (ext. 3309). 

1.31.3 The Trust is the Licence holder and the point of contact is the Director of 
Corporate Governance, Risk, Compliance and Legal.  

1.31.4 MFT does not have the scope to undertake hospital consented post 
mortem examinations on children or adults.  
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1.31.5 For any clinician who would like to obtain a hospital consented post 
mortem examination on a child or adult, they must liaise with a pathologist 
at another HTA licenced establishment- a list is available on the HTA 
website https://www.hta.gov.uk/establishments with the selected sector 
being identified as “post mortem”.  

1.31.6 Consent for hospital consented post mortem examination on a child or 
adult is not obtained by MFT staff.  Therefore the receiving establishment 
will be responsible for obtaining consent for post mortem in accordance 
with the Human Tissue Act of 2004 and for conducting the post mortem 
examination.   

1.31.7 The Medical Certificate of Cause of Death must be issued by the 
requesting clinician 

1.31.8 Please notify the mortuary department at the earliest opportunity of any 
pending hospital consented post mortem request.  This will ensure the 
deceased is retained in the care of the mortuary department.  

1.31.9 If required, costs for conveying the deceased from the care of MFT to the 
receiving establishment and back, will be met by the requesting clinician’s 
department.   

1.31.10 Obtaining consent for a hospital post mortem on a baby, stillbirth or 
pregnancy loss is undertaken by trained individuals at MFT.  For more 
information refer to POLLNM010 or contact the bereavement midwife (ext 
5946)   

1.31.11 For coroner’s post mortems, the coroner’s authority overrules these 
processes, but the relatives can and should, still consent or not to retention 
of tissue and its fate after the coroner’s authority ends. Consent for the 
retention of tissue will be obtained by a member of the Coroner’s office 
and not the staff described in section 1.19.1 

WHO IS RESPONSIBLE FOR SEEKING CONSENT AND REFUSAL OF TREATMENT 

Who is responsible? 

1.32 The health professional carrying out the procedure is ultimately responsible for 
ensuring that the patient is genuinely consenting to what is being done; it is they who 
will be held responsible in law if this is challenged later.  

1.33 Where oral or non-verbal consent is being sought at the point the procedure will be 
carried out, this will naturally be done by the health professional responsible. However, 
team work is a crucial part of the way the NHS operates, and where written consent is 
being sought it may be appropriate for other members of the team to participate in the 
process of seeking consent. 

https://www.hta.gov.uk/establishments
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1.34 The Trust has introduced an elective surgical consent pathway process to be applied 
when surgical consent is sought.  Click link to view the pathway Consent - Medway 
Elective Surgical Consent Pathway. 

1.35 Completing consent forms 

1.35.1 The standard consent form provides space for a health professional to provide 
information to patients and to sign confirming that they have done so.  

1.35.2 If the patient signs the form in advance of the procedure (for example in 
outpatients or at a pre-assessment clinic), a health professional involved in 
their care on the day should sign the form to confirm that the patient still 
wishes to go ahead and has had any further questions answered. It will be 
appropriate for any member of the healthcare team (for example a nurse 
admitting the patient for an elective procedure) to provide the second 
signature, as long as they have access to appropriate colleagues to answer 
questions they cannot handle themselves. 

1.35.3 On occasion, obtaining consent may be ‘delegated’ by the treating doctor / 
surgeon to a nurse or a more junior doctor / surgeon who are themselves not 
capable of performing the procedure. Training and assessment for nurses and 
junior doctors involved in the consent process, who do not themselves 
undertake the specific procedures, should be developed locally.  This training 
should be undertaken by a person trained to perform the procedure or by a 
person with the required medico-legal skills.  Training should relate to a 
specific procedure or groups of procedures and cover the knowledge and skills 
required to enable the nurse or junior doctor / surgeon to advise the patients 
and respond to specific questions in relation to all the issues outlined in the 
elective surgical consent pathway.  Competence to perform the consent 
process for nurses and junior doctors/ surgeons not undertaking the clinical 
procedure must be documented on the training record appended to the 
procedure Directory held by the relevant Directorate.  Directorates must also 
ensure that where professionals are involved in assessing continuance of 
consent, that ready access is available to appropriate colleagues where they 
are unable to answer personally any questions raised by the patient. 

1.36 Responsibility of health professionals 

1.36.1 It is a health professional’s own responsibility: 

 to ensure that when they require colleagues to seek consent on their behalf 
they are confident that the colleague is competent to do so; and 

 to work within their own competence and not to agree to perform tasks 
which exceed that competence. 

http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR161
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR161
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 Inappropriate delegation may mean the consent is not valid. 

 If you feel that you are being pressurised by a health care professional to 
seek consent when you do not feel competent to do so you should 
discuss this in the first instance with your Directorate Manager or 
Clinical Director.  You may also contact the Medical Director on 01634 
830000 ext 3896 who has the board lead for clinical governance. If 
you feel you are being pressurised by a family member to seek 
consent when you do not feel competent to do so you should contact 
the consultant with ultimate clinical responsibility for the patient. 

Refusal of Treatment 

1.37 If the process of seeking consent is to be a meaningful one, refusal must be one of the 
patient’s options. A competent adult patient is entitled to refuse any treatment, except 
in circumstances governed by the Mental Health Act 1983.  This is the case even 
where the decision may result in the death of the patient or the death or serious 
handicap of an unborn child in the case of a maternity patient.  The situation for 
children is more complex (see section What is consent and when to use it).   Further 
advice is given in the Department of Health document Seeking consent: working with 
children.  Any differences of opinion between the child and their parents should be 
clearly documented in the patient’s notes.  The following paragraphs apply primarily to 
adults. 

1.38 If, after discussion of possible treatment options, a patient refuses all treatment, this 
fact should be clearly documented in their notes. If the patient has already signed a 
consent form, but then changes their mind, you (and where possible the patient) 
should note this on the form.  

1.39 Where a patient has refused a particular intervention, you must ensure that you 
continue to provide any other appropriate care to which they have consented. You 
should also ensure that the patient realises they are free to change their mind and 
accept treatment if they later wish to do so. Where delay may affect their treatment 
choices, they should be advised accordingly. 

1.40 If a patient consents to a particular procedure but refuses certain aspects of the 
intervention, you must explain to the patient the possible consequences of their partial 
refusal. If you genuinely believe that the procedure cannot be safely carried out under 
the patient’s stipulated conditions, you are not obliged to perform it. You must, 
however, continue to provide any other appropriate care. Where another health 
professional believes that the treatment can be safely carried out under the conditions 
specified by the patient, you must on request be prepared to transfer the patient’s care 
to that health professional. 
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DOCUMENTATION 

1.41 For significant procedures, it is essential for health professionals to document clearly 
both a patient’s agreement to the intervention and the discussions which led up to that 
agreement. This may be done either through the use of a consent form (with further 
detail in the patient’s notes as necessary), or through documenting in the patient’s 
notes that they have given oral consent. If a patient information leaflet about that 
procedure has been provided to the patient this should be recorded on the consent 
form and / or in the patient notes. It is good practice to make a record of the version 
provided (or, alternatively, a copy should be included in the patient record). 

Written consent 

1.42 Consent is often wrongly equated with a patient’s signature on a consent form. A 
signature on a form is evidence that the patient has given consent, but is not proof of 
valid consent. If a patient is rushed into signing a form, on the basis of too little 
information, the consent may not be valid, despite the signature. Similarly, if a patient 
has given valid verbal consent, the fact that they are physically unable to sign the form 
is no bar to treatment. Patients may, if they wish, withdraw consent after they have 
signed a form: the signature is evidence of the process of consent giving, not a binding 
contract. 

1.42.1 The recent change in the legal test for consent arising from the Montgomery 
decision  2015 does require in all non-urgent cases a proper dialogue between 
the doctor and the patient to establish risks material to them and accordingly it 
is essential that good clinical notes are taken in relation to the patient’s 
concerns and that any advice given as to risks and options discussed is 
recorded.  Evidence of that discussion is essential in proving that the patient 
was given full information upon which to make an informed decision. 

1.43 It is rarely a legal requirement to seek written consent, but it is good practice to do so if 
any of the following circumstances apply: 

1.43.1 the treatment or procedure is complex, or involves significant risks (the term 
‘risk’ is used throughout to refer to any adverse outcome, including those 
which some health professionals would describe as ‘side-effects’ or 
‘complications’) 

1.43.2 the procedure involves general/regional anaesthesia or sedation 

1.43.3 providing clinical care is not the primary purpose of the procedure 

1.43.4 there may be significant consequences for the patient’s employment, social or 
personal life 

1.43.5 the treatment is part of a project or programme of research approved by the 
Trust. 
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1.44 Each Directorate should maintain an up to date Directory of all procedures, treatment 
and investigations for which written consent must be obtained. The Directory must 
identify, for each procedure, those grades of staff that are deemed by virtue of their 
grade as competent to obtain the patient’s consent. In addition, any grade(s) of staff 
that will be deemed competent to obtain a patient’s consent after undergoing 
procedure specific training will also be identified in this Directory. This Directory should 
be approved by the Director of Clinical Operations, made available to all staff involved 
in the consent to treatment process and copied to the Documentation Compliance 
Manager. 

1.45 It is the responsibility of the Directorate Manager to ensure the Directory is developed, 
maintained and disseminated to the local Governance Teams and the Trust’s 
Governance team. 

1.46 Where a patient information leaflet has been developed relating to a procedure, this 
must be recorded in the Patient Information Database (refer to Management and 
Publication of Written Patient Information Policy & Procedure POLCGR019). 

1.47 Completed forms must be kept filed in the patient’s record correspondence section, as 
per hospital guidelines or with the integrated care pathway.  A copy should be offered 
to the patient for consent forms 1, 2, 3 and 4.  Any changes to a form, made after the 
patient has signed the form, should be initialled and dated by both patient and health 
professional (refer to Department of Health’s Reference guide to consent for 
examination or treatment 2nd Edit 2009).   

1.48 It will not usually be necessary to document a patient’s consent to routine and low-risk 
procedures, such as providing personal care or taking a blood sample. However, if you 
have any reason to believe that the consent may be disputed later or if the procedure 
is of particular concern to the patient (for example if they have declined, or become 
very distressed about, similar care in the past), it would be helpful to do so.  

Procedures to follow when patients lack capacity to give or withhold consent 

1.49 The inception of the Mental Capacity Act (2005), in October 2007 introduces the 
concept of a Welfare Attorney.  The Act allows a person to appoint an attorney to act 
on their behalf if they should lose capacity in the future.  This is like the  previous 
Enduring Power of Attorney (EPA), but the Act also allows people to let a proxy make 
health and welfare decisions but it does not authorise the proxy to give or refuse 
consent to carry out life sustaining treatment unless the Attorney contains an express 
provision to that effect.  The proxy can be a relative or trusted friend.  A welfare 
Attorney is a formal document which must be written, witnessed and lodged with the 
Public Guardian.  The proxy must always act in the best interests of the patient.   

1.50 The Mental Capacity Act 2005 sets out a single clear test for assessing whether a 
person lacks capacity to take a particular decision at a particular time.  It is a “decision-
specific” test.   No one can be considered as being ‘incapable’ as a result of a 



Standard Operating Procedure 

Consent Procedure 

SOP0131   
Page 15 

particular medical condition or diagnosis. Section 2 of the Act makes it clear that a lack 
of capacity cannot be established merely by reference to a person’s age, appearance, 
or any condition or aspect of a person’s behaviour which might lead others to make 
unjustified assumptions about capacity. Section 3 of the Act states that a person lacks 
capacity if he or she is unable to: 

1.50.1 understand information relevant to the decision 

1.50.2 retain the information 

1.50.3 use or weigh up that information as part of the decision making process, or 

1.50.4 communicate a decision by any means e.g. sign language or talking etc. 

1.51 Where an adult patient does not have the capacity to give or withhold consent to 
investigation or treatment, this fact should be documented in form 4 (form for adults 
who are unable to consent to investigation or treatment), along with the assessment of 
the patient’s capacity, why the health professional believes the treatment to be in the 
patient’s best interests, and the involvement of people close to the patient. The 
standard consent forms should never be used for adult patients unable to consent for 
themselves. For more minor interventions, this information should be entered in the 
patient’s notes. 

1.52 An apparent lack of capacity to give or withhold consent may in fact be the result of 
communication difficulties rather than genuine incapacity (this will clearly not apply if 
the patient is unconscious). You should involve appropriate colleagues in making such 
assessments of incapacity, such as specialist learning disability teams and speech and 
language therapists, unless the urgency of the patient’s situation prevents this. If at all 
possible, the patient should be assisted to make and communicate their own decision, 
for example by providing information in non-verbal ways where appropriate. 

1.53 Occasionally, there will not be a consensus on whether a particular treatment is in an 
incapacitated adult’s best interests. Where the consequences of having, or not having, 
the treatment are potentially serious, a court declaration may be sought. See below for 
details of how to do this. 

How to seek a court declaration 

1.54 If there is serious doubt about the patient’s competence after examination by a 
psychiatrist, ideally one approved under Section 12 (2) of the Mental Health Act, the 
seriousness and the complexity of the issues may require the involvement of the court. 

1.54.1 If a young person aged 16 and 17 refuses treatment which is required to 
sustain life and there is no parental consent forthcoming that refusal may need 
to referred to the Family Division of the High Court who have an inherent 
jurisdiction for minors and can grant permission to give treatment in the best 
interests of the patient despite their refusal and parental objection. 
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1.55 The process is to seek advice from the Trust’s solicitors through Legal Services ext 

3881.   
 

1.56 Out of hours contact is possible via the main switchboard.   
 

1.57 Enquiries about adult medical and welfare cases should be addressed to a family & 
medical litigation lawyer at the Office of the Official Solicitor, 81, Chancery Lane, 
London, WC2A 1DD, telephone 020 7911 7127, fax number: 020 7911 7105, e-mail 
enquiries@offsol.gsi.gov.uk. 
 

1.58 Further information on complex cases can be found at 
http://www.officialsolicitor.gov.uk/docs/PracNoteMedicalandWelfareDecisions.doc 

 

1.59 The solicitor will require the following information: 
    

1.59.1 history of the case and reasons for present situation 
1.59.2 information as to the patients’ mental state and competency – medical reports 

(assessed by Consultant Psychiatrist or Senior Clinician) 
1.59.3 details of the patient’s views (and family – if appropriate)  
1.59.4 copies of medical records/reports/other relevant documents 
1.59.5 contact details/availability of witnesses for hearing (telephone numbers). 

 

Availability of forms 

1.60 Standard consent forms and forms for adults who are unable to consent for 
themselves are available from Trust Stores via the usual Supplies Department 
process. There are three versions of the consent form:  

1.60.1 Form 1 - for adults or competent young adults.    

1.60.2 Form 2 - for parental consent for a child or young person.  

1.60.3 Form 3 – for adults/young person and child in cases where it is envisaged that 
the patient will remain alert throughout the procedure and no anaesthetist will 
be involved in their care. The use of form 3 is optional, but may be thought 
more appropriate than form 1 in situations where patients do not need to be 
made aware of issues surrounding general or regional anaesthesia, and do not 
need to make any advance decisions about additional procedures because 
they will be in a position to make any such decisions at the time if necessary. 

1.60.4 Form 4 – for adults who are unable to consent to investigation or treatment. 

1.60.5 No other forms will be used in this Trust unless they have been approved by 
the Executive Group, who in doing so will seek the advice of the Head of Legal 

mailto:enquiries@offsol.gsi.gov.uk
http://www.officialsolicitor.gov.uk/docs/PracNoteMedicalandWelfareDecisions.doc
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Services, Corporate Compliance & Resilience who will take into account the 
Department of Health guidance on modifying Consent forms.  

 

Forms available  

Consent Form 1 OTCGR165 Patient agreement to investigation or treatment 

Consent Form 2 OTCGR166 Parental agreement to investigation or treatment 

Consent Form 3 OTCGR167 Patient/parental agreement to investigation or treatment 
(procedures where consciousness not impaired) 

Consent Form 4 OTCGR168 Form for adults who are unable to consent to investigation or 
treatment 

Consent Form 5 OTCGR173 Patient Agreement to Anti-cancer treatment 

Consent Form 6 OTCGR158 Supplementary Consent for Gifting of Tissue 

Consent form 7 OTCGR159 Consent to photography and conventional or digital video 
recordings form.   

Consent Form 8 OTCGR164 Consent for hospital post mortem examination on an adult 

Consent Form 9 OTCGR163 Consent for hospital post mortem examination on a baby or 
child 

 

Translated consent forms in a variety of languages can be found at 

1.61 http://webarchive.nationalarchives.gov.uk/20130107105354/http://www.dh.gov.uk/en/P
ublichealth/Scientificdevelopmentgeneticsandbioethics/Consent/Consentgeneralinform
ation/DH_4001986 

1.62 A patient information leaflet on the consenting process is also available on the intranet 
– click link to view http://www.medway.nhs.uk/resources/patient-information-leaflet-
library/ and should be printed and given to the patient, wherever possible, when 
consent is taken and before consent is verified on admission for treatment.  The title is 
About The Consent Form Leaflet, ID number is PIL00001046.  If any patient 
information leaflet is given to the patient please record this in the patient notes. 

Provision of Information 

1.63 The provision of information is central to the consent process. Before patients can 
come to a decision about treatment, they need comprehensible information about their 
condition and about possible treatments/investigations and their risks and benefits and 
the risks and benefits of any alternative treatments / investigations (including the 
risks/benefits of doing nothing) for more information regarding information leaflets 
please see the Management and Publication of Written Patient Information Policy and 
Procedure.  

http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/en/Publichealth/Scientificdevelopmentgeneticsandbioethics/Consent/Consentgeneralinformation/DH_4001986
http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/en/Publichealth/Scientificdevelopmentgeneticsandbioethics/Consent/Consentgeneralinformation/DH_4001986
http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/en/Publichealth/Scientificdevelopmentgeneticsandbioethics/Consent/Consentgeneralinformation/DH_4001986
http://www.medway.nhs.uk/resources/patient-information-leaflet-library/
http://www.medway.nhs.uk/resources/patient-information-leaflet-library/
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1.64 Patients and those close to them will vary in how much information they want: from 
those who want as much detail as possible, including details of rare risks, to those who 
ask health professionals to make decisions for them. There will always be an element 
of clinical judgment in determining what information should be given. However, the 
presumption must be that the patient wishes to be well informed about the risks and 
benefits of the various options. Where the patient makes clear (verbally or non-
verbally) that they do not wish to be given this level of information, this should be 
documented and all material significant and frequently occurring risks explained in the 
clinical notes. 

1.64.1 The most recent legal guidance found in the Montgomery decision 2015 
established the materiality test namely whether in the circumstances of the 
particular case, a reasonable person in the patient’s position would be likely to 
attach significance to the risk; or the doctor is and should reasonably be aware 
that the particular patient would be likely to attach significance to it. 

1.65 The following sources of patient information are available in this Trust  

1.65.1 Verbal information from the consultant or team member 

1.65.2 Sign language interpretation for patient with hearing difficulties – the list of 
signers is available from switchboard. 

1.65.3 Details of information on tape, in Braille or other formats can be requested by 
contacting the PALS office, on 01634 835004. 

1.65.4 All patient information produced by individual clinical areas is held on a Trust 
database by the Patient Information & Pathway Coordinator. Information is 
available via the Internet for patients with access and can also be reviewed on 
the Intranet for printing within clinical areas.  More complex documentation is 
located within the clinical areas. 

1.65.5 Patient information produced by EIDO is also available for local printing and 
dissemination through the Intranet.  This can be produced in a large print 
format if required. 

1.66 Provision for patients whose first language is not English 

1.66.1 Medway NHS Foundation Trust is committed to ensuring that patients whose 
first language is not English receive the information they need and are able to 
communicate appropriately with healthcare staff. It is not appropriate to use 
children under 16 to interpret for family members who do not speak English. 

1.66.2 Copies of the standard consent forms can be obtained in several different 
languages form the Department of Health website 
http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/publichealth/sci

http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/publichealth/scientificdevelopmentgeneticsandbioethics/consent/consentgeneralinformation/DH_4015950
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entificdevelopmentgeneticsandbioethics/consent/consentgeneralinformation/D
H_4015950 

1.66.3 It is not feasible to translate all clinical information into all the relevant local 
languages.  Requests for translation of information should be directed to the 
clinical staff managing the care for individual patients and in accordance with 
the Provision of Interpreter / Translator policy - POLCGR023.  An up to date 
list of translators can be found at Switchboard.  Details also include the names 
of religious leaders who can be contacted for advice.  The PALS team are 
available to assist patients and their families and can provide access to other 
support agencies. 

1.67 Access to more detailed specialist information 

1.67.1 Patients may sometimes request more detailed information about their 
condition or about a proposed treatment than that provided in general leaflets.  
Within this Trust patients can access further information by contacting the 
Patient and Advice Liaison Service who can advise where to obtain 
appropriate information, such as who to contact within the Trust, e.g. specialist 
nurses, midwives, ward managers, consultants secretaries etc. PALS also 
hold additional information such as a range of suitable external links to self 
help groups, national bodies and internet websites. 

1.68  Access to health professionals between formal appointments 

1.68.1 After an appointment with a health professional in primary care, outpatients or 
pre assessment clinics, patients will often think of further questions which they 
would like answered before they take their decision. Where possible, it will be 
much quicker and easier for the patient to contact the healthcare team by 
phone than to make another appointment or to wait until the date of an elective 
procedure (by which time it is too late for the information genuinely to affect 
the patient’s choice).  Wherever possible, clinical teams should provide 
patients with a department specific contact number for any further enquiries.  
Where this is not possible, patients should be advised to contact the PALS 
team on 01634 825004.  Specialist nurses are an important source of 
information for patients and it is good practice to provide contact details for 
such post holders as further points of referral by patients.   

1.69 Open Access clinics 

1.69.1 Where patients access clinics directly, it should not be assumed that their 
presence at the clinic implies consent to particular treatment. You should 
ensure that they have the information they need before proceeding with an 
investigation or treatment.  

http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/publichealth/scientificdevelopmentgeneticsandbioethics/consent/consentgeneralinformation/DH_4015950
http://webarchive.nationalarchives.gov.uk/+/www.dh.gov.uk/en/publichealth/scientificdevelopmentgeneticsandbioethics/consent/consentgeneralinformation/DH_4015950
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Implications of not following procedure 

Failure to comply with current legislation resulting in potential litigation and allegation of 
professional misconduct. 

Useful Contacts:  

Any practical difficulties relating to the consent process which cannot be resolved locally 
within the Division should be directed in the first instance to the Head of Legal Services, 
Corporate Compliance & Resilience in Residence 15, ext 3881.  Outside normal office hours 
any query should be addressed to the Senior Manager on-call via switchboard.  If the issue 
cannot be resolved directly by the member of staff, further specialist advice will be obtained 
as required form other Trust personnel or from the Trust’s legal advisors. 

Monitoring the Process: 

See policy 

National Definitions: 

See consent policy 

Reference Material & Associated Documents:   

CORPORATE POLICY - Consent   POLCGR034 

Consent Procedure SOP0131 

Consent - Tissue SOP0134 

Consent - Clinical photography and conventional or digital video 
recordings 

SOP0135 

Consent - Medway Elective Surgical Consent Pathway OTCGR161 

Consent - Consent Flow Chart for Children Under 16 Years of Age OTCGR162 

Consent - Form 1 - Patient agreement to investigation or treatment OTCGR165 

Consent - Form 2 - Parental agreement to investigation or 
treatment 

OTCGR166 

Consent - Form 3 - Patient-parental agreement to investigation or 
treatment -procedures where consciousness not impaired  

OTCGR167 

Consent - Form 4 - Form for adults who are unable to consent to 
investigation or treatment  

OTCGR168 

Consent - Form 5 - Patient Agreement to Anti-cancer treatment  

Consent - Form 6 - Supplementary Consent for Gifting of Tissue  OTCGR158 

Consent - Form 7 - Consent to photography and conventional or 
digital video recordings 

OTCGR159 

Consent - Form 8 - Post Mortem Consent Form - Adult OTCGR164 

http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=POLCGR034
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=SOP0131
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=SOP0134
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=SOP0135
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=SOP0135
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR161
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR162
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR165
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR166
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR166
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR167
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR167
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR168
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR168
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR173
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR158
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR159
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR159
http://qpulse-drs.medway.nhs.uk/Corporate/Documents.svc/documents/active/attachment?number=OTCGR164
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Consent - Form 9 - Post Mortem Consent Form - Baby  OTCGR163 

Management and Publication of Patient Information Policy  POLCGR019 

Interpreter / Translator (PCM)   POLCGR023 

Unlicensed Products Policy   POLCPCM034 
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